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End of Relief for HDHPs Providing  
Pre-Deductible COVID-19 Coverage

On June 23, 2023, the IRS released Notice 2023-37 
clarifying the timeframe in which health plans may 
provide COVID-19 testing and treatment coverage 
prior to the satisfaction of the applicable IRS annual 
minimum deductible without affecting their status as 
a high-deductible health plan (HDHP). In prior relief 
announced in Notice 2020-15, the IRS allowed a health 
plan’s status as an HDHP to remain unaffected if it 
provided coverage for COVID-19 testing and treatment 
before a plan participant satisfied their IRS minimum 
HDHP deductible. IRS Notice 2020-15 did not specify 
an end date for the relief.

The IRS has now clarified in Notice 2023-37 that the 
above-described relief only applies to plan years 
ending on or before December 31, 2024. This means 
that for plan years ending on or after January 1, 2025,  
a health plan or policy providing coverage for COVID-19 
testing and treatment prior to a plan participant 
satisfying his/her/their IRS minimum deductible will 
no longer be considered a qualified HDHP under the 
Internal Revenue Code - affecting covered individuals’ 
eligibility to establish and contribute to a Health 
Savings Account (HSA). 

Notice 2023-37 also clarifies that COVID-19 diagnostic 
testing is not currently considered preventive care 
for HDHP purposes both under IRC Section 223(c)(2)
(C) and the preventive care safe harbor described in
Notice 2004-23.
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https://www.irs.gov/pub/irs-drop/n-23-37.pdf


Confirmation that HDHPs May Cover Certain 
Preventive Services Recommended by the 
USPSTF

Notice 2023-37 also confirms that items and services 
recommended with an “A” or “B” rating by the United 
States Preventive Services Task Force (USPSTF) on or 
after March 23, 2010, are treated as preventive care for 
HDHP purposes under IRC Section 223(c)(2)(C), regardless 
of whether these items and services must be covered, 
without cost sharing, under Public Health Service (PHS) 
Act section 2713. In light of that confirmation, the IRS noted 
that if COVID-19 diagnostic testing were recommended 
with an “A” or “B” rating by the USPSTF, testing would 
be considered preventive care for HDHP purposes. This 
suggests that extra-agency action could be taken to cause 
COVID-19 testing to be considered preventive care for 
HDHP purposes. The practical effect of such action would 
mean a plan or policy could provide coverage for COVID-19 
diagnostic testing before an individual satisfies their IRS 
minimum HDHP deductible without affecting the covered 
individual’s eligibility to contribute to an HSA. 

This guidance addresses the possibility that a portion of 
PHS Act section 2713 could be found to be unconstitutional 
as a result of the Braidwood case. 

Permanent Telehealth HSA Relief Bill Introduced

Legislation has recently been introduced in the U.S. Senate 
to make the CAA of 2022’s temporary relief permanent, 
allowing employees to receive first-dollar coverage for 
telehealth and other remote care that would not interfere 
with an individual’s ability to remain HSA-eligible (see our 
article here). The bill, named the TELEHEALTH HSA Act of 
2023, has yet to be approved by the Senate. Employers 
that sponsor HDHPs should watch for future developments 
concerning this bill. 

BROWN & BROWN  |   PAGE 2

https://nam11.safelinks.protection.outlook.com/?url=https%3A%2F%2Fbbins365.sharepoint.com%2Fsites%2Fintranet%2Fcapabilities%2Fneb%2Fresearch-compliance%2FDocuments%2FForms%2FAllItems.aspx%3Fid%3D%252Fsites%252Fintranet%252Fcapabilities%252Fneb%252Fresearch-compliance%252FDocuments%252FFederal%2520Court%25E2%2580%2599s%2520Ruling%2520May%2520Impact%2520ACA%2520Preventive%2520Services%2520Coverage%2520Mandate%2520-%2520Brown%2520%2526%2520Brown.pdf%26parent%3D%252Fsites%252Fintranet%252Fcapabilities%252Fneb%252Fresearch-compliance%252FDocuments&data=05%7C01%7CMichael.Beech%40bbrown.com%7Cdd176de80a494f55516a08db74268797%7Cf1289cc584564f288eab700d1300fc5d%7C0%7C0%7C638231481061406716%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=lrZlFC0pxPDFUCasbUJgNQBNgF17aRoP0eNYxBI0td4%3D&reserved=0
https://nam11.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.bbrown.com%2Finsight%2Fconsolidated-appropriations-act-of-2022-extends-special-hsa-eligibility-rule-for-telehealth-services%2F%23%3A~%3Atext%3DUnder%2520the%2520CAA%2520of%25202022%2Cof%2520eligibility%2520for%2520HSA%2520contributions.&data=05%7C01%7CScott.Wold%40bbrown.com%7C21ba9cfbe6db45c3798108db742cde63%7Cf1289cc584564f288eab700d1300fc5d%7C0%7C0%7C638231508293992686%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=yJF8AxIfcXx8G%2BK0BXN0cBEAPAz6QxA5Swz9lkhJfhQ%3D&reserved=0


©2022 Brown & Brown. All rights reserved.

Find Your Solution at BBrown.com

DISCLAIMER: Brown & Brown, Inc. and all its affiliates, do not provide legal, regulatory or tax guidance, or advice. If legal advice counsel or 
representation is needed, the services of a legal professional should be sought. The information in this document is intended to provide a general 
overview of the topics and services contained herein. Brown & Brown, Inc. and all its affiliates, make no representation or warranty as to the accuracy 
or completeness of the document and undertakes no obligation to update or revise the document based upon new information or future changes.

How Brown & Brown Can Help
Connect with your Brown & Brown service team to learn more about 

how we can help find solutions to fit your unique needs.

Please be advised that any and all information, comments, analysis, and/or recommendations set forth above relative to the 
possible impact of COVID-19 on potential insurance coverage or other policy implications are intended solely for informational 

purposes and should not be relied upon as legal or medical advice. As an insurance broker, we have no authority to make 
coverage decisions as that ability rests solely with the issuing carrier. Therefore, all claims should be submitted to the carrier for 
evaluation. The positions expressed herein are opinions only and are not to be construed as any form of guarantee or warranty. 

Finally, given the extremely dynamic and rapidly evolving COVID-19 situation, comments above do not take into account any 
applicable pending or future legislation introduced with the intent to override, alter or amend current policy language.




